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488 Madison Avenue 
New York, New York 10022 
Telephone: (212) 980-0120 


Facsimile: (212) 593-9175 

Lisa Davis 

Direct dial (212) 826-5530 

August 26, 2009 e-mail: Idavis@fkks.com 


VIA E-MAIL (catherine.fletcher@nist.gov) 
and CERTIFIED RETURN RECEIPT 


Catherine S. Fletcher 

Freedom of Information Act Officer 

United States Department of Commerce 
National Institute of Standards and Technology 
Mail Stop 170 

100 Bureau Drive 

Gaithersburg, MD 20899-1710 


Re: FOIA Request for Materials Relating to World Trade Center 
Dear Ms. Fletcher: 


We represent Jules and Gedeon Naudet, owners and copyright holders of film footage voluntarily 
submitted to NIST as part of its investigation of the collapse of the World Trade Center Towers 
(Buildings 1 and 2) and the World Trade Center Building 7 (the “Footage”). The Footage 
comprises approximately 128 minutes of film taken in extremely close proximity to the attacks 
and the aftermath at the World Trade Center on September 11, 2001. The Naudets produced and 
distributed a documentary in 2002 called “9/11” that contained only 30 minutes of the Footage. 
The overwhelming majority of the Footage, however, has never been released to the public in 
any form. Based upon your letter dated August 14, 2009, and received by Messrs. Naudet on 
August 18, 2009, it is our understanding that the National Institute of Standards and Technology 
(NIST) has recently received requests under the Federal Freedom of Information Act (Title 5 
U.S.C. 552) (FOIA) that relate to the Footage, specifically NIST FOIA Request Numbers 09-42, 
09-63, 09-88 and 09-15 (the “Requests’). 


On behalf of our clients, we write to object strongly to any disclosure of the Footage and/or 
individual images from it in response to the Requests. Such disclosure would be in direct 
violation of the Photo and Video Usage Permission Form for the NIST WTC Disaster 
Investigation signed by Messrs. Naudet and Shyam Sunder, Lead Technical Investigator for 
NIST (the “Permission Form”). We have attached a copy of the Permission Form for your 
convenience as Exhibit 1. 


In addition, we object to the release of the Footage on the basis of 5 U.S.C. § 552(b)(4) 
(“Exemption 4”) which provides that any records, or portions thereof, which contain “trade 
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secrets and commercial or financial information obtained from a person and privileged or 
confidential” are exempt from FOIA disclosure. 


Commercially valuable copyrighted works, such as the Footage, plainly pertain to commerce as 

their commercial nature is fully recognized under the Copyright Act. See 17 U.S.C. § 106; id. § 

107(4) (potential harm to the commercial market for a copyrighted work is a factor governing its 
“fair use” by other users). Because the Footage is commercial in character it can be protected as 
“commercial or financial information” under Exemption 4. 


Materials submitted to a government agency are exempt from FOIA disclosure under Exemption 
4 as commercial or financial information if such disclosure will 1) impair the government’s 
ability to obtain information or 2) will cause substantial harm to the competitive position of the 
submitter. Nat'l Park & Conservation Ass'n vy. Morton, 498 F.2d 765 (D.C. Cir. 1974). As 
explained in more detail below, it is the position of the Naudet s that disclosure of the Footage 
would both impair the government’s ability to obtain information and would cause substantial 
competitive harm. 


1. Release of the Film will impair the flow of information to the government 


Disclosure of the Footage clearly would impair the flow of information to the government 
because the Naudets and others similarly situated would never again be able to trust that the 
government would maintain the confidentiality of their copyrighted material. Such a disclosure 
would be a betrayal by NIST and the U.S. Government which promised the Naudets, as 
evidenced in the Permission Form, that they would keep the Footage confidential and would only 
use it for NIST’s investigative purposes. 


The material at issue is highly sensitive. The Footage was obtained when the Naudets were 
filming an unrelated documentary in the Wall Street area on September 11, 2001. After the 
attacks began, the Naudets determined that they should continue filming, putting themselves at 
great personal risk. The Footage contains a substantial amount of live footage of the attacks 
including graphic images of the deaths of numerous victims. As a result, the Naudets have 
chosen never to release certain parts of the Footage. This decision was made after close 
consultation with the families of the victims depicted in the Film and the New York Fire 
Department. The Naudets have given assurances to those family members that certain parts of 
the Footage will not be released. 


The government has recognized in other areas of FOIA disclosure that the public interest in 
opening agency materials to scrutiny is outweighed by an individual’s interest in preventing an 
unwarranted invasion of personal privacy. See 5 U.S.C. § 552(b)(7)(c) (protecting law 
enforcement material from disclosure when privacy interests are at stake); see also Nat'l 
Archives & Records Admin. v. Favish, 541 U.S. 157, 124 8. Ct. 1570, 1579 (2004) (holding that 
FOIA specifically “recognizes surviving family members’ right to personal privacy with respect 
to their close relative’s death-scene images.”). Here, the privacy interests of the victim’s family 
members are clearly implicated. 


FKKS: 384692.v1 13115.100 


FRANKFURT KURNIT KLEIN & SELZ rc 


If the Footage is disclosed by NIST, other filmmakers or artists, like the Naudets, would likewise 
be deterred from voluntarily assisting the government by submitting their materials if they 
believe that the promises that they make to their subjects will be undermined by the 
government’s public disclosure of those materials. Such a result would not achieve the goals of 
FOIA. The Naudets urge that the FOIA requests referenced above be denied on this basis with 
regards to the Film. 


2. Release of the Film will cause substantial economic harm to the Naudets’ business 


The Naudets will suffer very real competitive disadvantages if the Film is disclosed to the 
Requestors. See Niagara Mohawk Power v. Dep't of Energy, 169 F.3d 16 (D.C. Cir. 1999). The 
Naudets are highly successful and well regarded documentary film makers whose work has been 
widely distributed both in the United States and abroad. Because of their stature in the 
documentary film industry and the nature of the industry itself, filmmakers and others would be 
very interested if the source material for one of their best known works became publicly 
available. As a result, the Naudets face actual and intense competition in their chosen field. 


In 2002, the Naudets produced a documentary, crafted from the Footage, entitled “9/11” which 
aired on CBS on March 10, 2002. “9/11” was a critical success which garnered television ratings 
of 39 million viewers and won the Emmy Award for Outstanding Non-Fiction Special, as well as 
a Peabody Award, the highest honor in broadcast journalism. The Footage, however, contains 
128 minutes of film that the Naudets shot that day, and none of it, other than what appears in 
“9/11,” has been publicly released. As copyright holders, the Naudets have complete control 
over the distribution, sale or licensing of their work as well as the ability to continue to use it for 
their artistic and commercial endeavors. See 17 U.S.C. § 106. 


Due to their presence at Ground Zero and their efforts as filmmakers, the Naudets have created 
and now own a copyrighted work that is a one of a kind record of the events of that day. If the 
Footage is released to the public, therefore, the Naudets will lose the competitive advantage that 
it gives them to create additional documentaries or other derivative works in the future, subject to 
their existing promises not to use certain parts of the Footage. 


As indicated by the well-documented interest in the Naudet’s film “9/11,” its commensurate 
commercial value and the continued interest in its subject matter, disclosure of the Footage 
would almost certainly subject the Naudets to a substantial competitive injury. The case cited by 
Mr. Gourley in his letter to you of January 26, 2009, Weisberg v. Dep't of Justice, can easily be 
distinguished on the grounds that the copyright holder in that case was unable to show that he 
had any substantial commercial interest in the photographs at issue. Weisberg, 631 F.2d 824, 
829-31 (D.C. Cir. 1980). 
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The government should not punish the Naudets for their well-intentioned submission of the 
Footage in an attempt to help NIST in its investigation of the collapse of the World Trade Center 
towers by taking an action that would cause substantial harm to the market for their current and 
future work. 


It is also important to remember that the Naudets submitted the Footage to NIST voluntarily. 

See Nat'l Park & Conservation Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); see also Critical 
Mass Energy Project v. NRC, 975 F.2d 871, 880 (D.C. Cir. 1992) (en banc) (adhering to 
National Parks and holding that confidential information, when submitted to a government 
agency voluntarily, could be withheld to protect to government interests). As explained above, 
the Film is undoubtedly the kind of material that “for whatever reason, would customarily not be 
released to the public by the person from whom it was obtained” and should not, therefore, be 
disclosed by the government. Critical Mass, 975 F.2d at 878. 


Based on the Permission Form and the exemptions for FOIA disclosure found in 5 U.S.C. § 


552(b)(4), the Naudets hereby request that their Footage not be disclosed in response to the 
Requests. 


Sincerely yours, 


ta ERE 


Lie 
Lisa E. Davis 


cc: Gedeon Naudet 
Jules Naudet 


FKKS: 384692.v1 13115.100 


Photo and Video Usage Permission Form 
NIST WTC Disaster Investigation 


or'"Me" refers to the Photographer or Videographer, and "You" refers to NIST . 

+ “Image(s)” means all visual representations furnished to you by me, including all video representations, 
whether captured, delivered, or stored in photographic, magnetic, optical, electronic, or any other media. 

+ All Images and rights relating to them, including copyright and ownership rights, remain the sole and 
exclusive property of the Photographer. 

+ | will let you see the relevant Image(s) that | have. 

+ You may have, or make, a digital or printed copy that you can take with you. 

* You retain ownership of any such copy, however | retain all other rights, including copyright to such copy 

* You do not need to return the copy to me. 

+ You are permitted to make duplicates of the copy, but only as is necessary to enable the NIST WTC 
investigation team members to share the Image(s) amongst themselves for the investigation and for digital 
watermarking. The images will not be disseminated outside of the team, except as necessary for the 
conduct of the investigation and except as required by Federal law, including the Freedom of Information 
Act, or by court order or by demand of Congress, the Inspector General or the General Accounting Office. 

+ NIST will use the same degree of care to protect the images from unauthorized disclosure or dissemination 
as it uses to protect its own information of a like nature. 

+ You agree that you will not sell, or offer in a commercial setting, my Image(s). 

+ All published usages of my Image(s) will be accompanied by written credit to me as Photographer, or a 
copyright notice 

+ | give you permission for the additional, specific uses listed below for which a "yes" answer has been 
initialed. Any uses listed below for which permission is denied are indicated by a "no" answer. All listed 
usages must receive a "yes" or "no" indication from me. (A listed usage that receives neither a "yes" nora 
"no" indication from me shall be treated as an answer of “no”. A listed usage that receives both a "yes" and 
"no" indication from me shall be deemed to indicate an answer of “no”.) 


‘Yes No You may include my Image(s) in the body of materials that will be available indefinitely to the 

| | professional engineering and building sciences community for study and research. Image(s) 
—— _|_may be archived in electronic and print form. : 
Yes No You may include my Image(s) in the National Construction Safety Team Reports for the WTC 

Investigation, if credited as per my specifications. | understand that this report may be 

| available to the public in several forms, including but not limited to: (a) traditional print media, 

} | available for as long as copies of the report are requested; (b) as a PDF on the NIST 

| 


| website, including Images; Images within this document will have a resolution of 72 to 100 
_dots per on-screen inch, and credit will be embedded into the bitmap of the Image. 

| You may show my credited Image(s) to other photographer _ 
| You are permitted to perform cropping and alterations of contrast, brightness, and color 


lance, consistent with reproduct ds. 


riefings and presentations made by WTC investigation 


Yes u may use my credited Image(s) 
Se See —_ — pain 
Description of Image(s) governed by this agreement: 
Signature Signature: 
Shyam Sunder Print Name: 
Lead Technical Investigator Address: 
Photo Credit: 
Date: Date: 


Both parties should sign two originals. Each party keeps an original after all signatures have been obtained. 


